8LAND ACQUISITION (AMENDMENT) BILL, 2009

Critical Assessment & Recommendations

[Prepared by constituent members of SANGHARSH (since 2007), a platform of 150 people’s movements and mass organisations engaged in fighting displacement across India]

I. The principle of Eminent Domain: Concerns 

The Land Acquisition Act, 1894 ( LAA henceforth) is based on the colonial principle of ‘Eminent Domain’, which refers to the power possessed by the state over all property within the state, specifically its power to appropriate private property for a ‘public purpose’. The Government becomes the sole determinant of what constitutes ‘public purpose’. The Act and the principle have been defended so far by pitting the Welfare state’s primacy over all natural resources against the right to individual ownership. But historically, the legislation and the concept of ‘eminent domain’ have been used to deprive the poor of their meagre resources of livelihood, render the agriculturists landless and to take away the rights traditionally exercised by communities over all natural resources. In recent years, the Government has increasingly exercised this power for the benefit of private corporations and commercial interests, provoking widespread concern. The proposed amendments to the Act further validate these concerns, as they seem to be designed to make acquiring land for private interests even easier and more unchallengeable. 

II. The definition of “Public Purpose”: violation of  the Constitutional  mandate

The central provision in the Land Acquisition Act, 1894 is the definition of the “public purpose”. All acquisitions take place by referring to the ‘public purpose’, irrespective of whether such ‘public purpose’ exists in fact or not. Therefore, challenges to the acquisition notification are made on the ground that the acquisition sought to be made is malafide and does not satisfy the requirement of acquisition being for the benefit of general public or for public purpose.  

‘Public purpose’ is defined in the 1894 Act to include:

(i) the provision of village-sites, or the extension, planned development or improvement of existing village-sites; 
(ii) the provision of land for town or rural planning; 
(iii) the provision of land for planned development of land from public funds in pursuance of any scheme or policy of Government and subsequent disposal thereof in whole or in part by lease, assignment or outright sale with the object of securing further development as planned; 
(iv) the provision of land for a corporation owned or controlled by the State; 

(v) the provision of land for residential purposes to the poor or landless or to persons residing in areas affected by natural calamities, or to persons displaced or affected by reason of the implementation of any scheme undertaken by Government, any local authority or a corporation owned or controlled by the State;

(vi) the provision of land for carrying out any educational, housing, health or slum clearance scheme sponsored by Government …;

(vii) the provision of land for any other scheme of development sponsored by Government or with the prior approval of the appropriate Government, by a local authority;

(viii) the provision of any premises or building for locating a public office, but does not include acquisition of land for companies

The proposed amendments define ‘public purpose’ as:

(i) the provision of land for strategic purposes relating to naval, military and air force and armed forces of the Union for any other work vital to national security or defence of India or State Police;

(ii) the provision of land for infrastructure projects of the appropriate Government, where the benefits accrue to the general public; and

(iii) the provision of land for any other purpose useful to the general public, for which land has been purchased by a person under lawful contract or a person is having the land to the extent of seventy per cent but the remaining thirty per cent of the total area of land required for the project is yet to be acquired.’.

Explanation.—The word “person” shall include any company or association or body of individuals, whether incorporated or not.’

Further, they define ‘Infrastructure’ as,—

(i) any project relating to generation, transmission or supply of electricity;

(ii) construction of roads, highways, bridges, airports, ports, rail systems, mining activities, educational, sports, health care, tourism transportation, space programme and housing for such income groups as may be specified from time to time by the appropriate Government;

(iii) water supply project, irrigation project, sanitation and sewerage system; or

(iv) any other public facility as may be notified in this regard by the Central Government in the Official Gazette.’.

Therefore, the proposed amendments have defined ‘public purpose’ to include three kinds of projects:

1. Projects that are of strategic defence purposes

2. Infrastructure projects like highways, airports, mining activities, sports, tourism, and housing for undisclosed income groups, most of which are currently being done on a Public Private Partnership or fully privatized basis.

3. Projects for ‘any other purpose useful to the general public’ which is to be carried out by a “person”, which essentially means companies or private individuals.

Comments:

1. The proposed amendments exhibit a clear bias against the rural and urban poor and landless and rural areas in general. 

It is ironic that the definition of public purpose as enshrined in the original Act enacted by the British imperialist government was more specific and rooted in the government's responsibility towards the rural populace and against the acquisition of land for private companies and for purposes with profit motive than the present Bill. In the 1894 Act, the public purpose included provision of village sites, planned development or improvement of existing village sites, provision of land for town and rural planning, specific provisions of land for residential purpose to the poor or landless, educational and housing schemes etc. These provisions have been explicitly removed by the proposed amendments. 

There is nothing in the Amendment Bill to suggest that housing for rural and urban poor by the State or educational, health and other such institutions will be covered in “public purpose”. Education, health and housing have, in the 2009 version of the Bill, been included in the definition of “infrastructure”. However, all references to rural and urban poor seem to have been carefully excluded from the Bill.

2. Though the words “for the companies” has been omitted from the Preamble and all references of acquisition for companies has been removed, it has now been included in the definition on “public purpose”. The Explanation to Section 3(f)(iii),  states that the word “person” shall include any company or association or body of individuals, whether incorporated or not.

The amendment, by allowing acquisition on behalf of ‘persons’, which essentially means companies and private investors, now brings private purpose into the definition of ‘public purpose’. The distinction between public and private interest has been completely obliterated.

.

The amendment allows purchase of any extent of land by companies/individuals through negotiations. The Bill extends support to such companies/individuals by acquiring 30% of the total land required. The term “any other purpose useful to the general public” under Section 3(f) (iii), has not been further clarified. How will it determined whether the project constitutes ‘purpose useful to general public’? Who will approve the project? How will it be determined how much land the company actually requires for the project? What is the limit of land, especially under Clause (ii) that can be acquired under the Act? Can any work for which any “person” has purchased any amount of land be covered by this clause? No mechanisms to determine these questions have been put in place by the Bill.  Infact, clauses relating to previous consent and enquiry by the Government under Sections 39 and 40 of the Land Acquisition Act have also been done away with now. 

Further, 70% land purchased under “lawful contract” will not carry the responsibilities of R&R.  Will R&R benefits and compensation accrue to those affected by the acquisition of the 30% of the land by the government if the numerical strength of the families displaced happens to be below the 400/200 benchmark laid down? Moreover, this 70% requirement means little as it is possible that the government would provide 70% of the land through transfer of government land, such as that which has already been acquired by Industrial Development Corporations, common property land which is under the revenue department, etc., and then acquire the remaining 30%, thus making it even easier for private companies to acquire land, particularly which ducking all R&R  related responsibilities.

3. As noted above, the term “any other purpose useful to the general public” under Section 3(f) (iii), has not been further clarified. If the entire definition of public purpose is read together along with the definition of “infrastructure projects”, it will be seen that focus is entirely on infrastructure development that today is largely being undertaken by private companies for profit, under “build-operate-transfer” and other such models. Thus land acquired for the supposed public good of infrastructure development will ultimately benefit the private companies. Particularly egregious is the inclusion under “infrastructure” of purely for-profit industries like mining, tourism, sports, and housing for unspecified income groups. It should be noted that many infrastructure projects on PPP model have real estate components to them.

All these infrastructure projects also find mention in Section 17 which means that the urgency clause can be used to acquire land for nearly all infrastructure projects, completely obliterating the distinction made between those ‘public purposes’ where ordinary process will be followed and where the urgency clause can be moved.

4, Land Acquisition has been defended on stating the state’s primacy over all natural resources as opposed to the right to individual ownership.  But historically, the legislation and the concept of ‘eminent domain’ on which it is based have been used to take away or deprive the poor of the meagre resources of livelihood , render the agriculturists landless and to take away the rights traditionally exercised by communities over all natural resources.

Whether the project is of 'public purpose' or not, should be decided on the basis of a democratic process as defined in the Art 243 of Constitution. Constitutional status of gram sabhas, municipalities under the 73rd and 74th Constitutional Amendments which mandate the formulation of district and metropolitan level development plans must be taken into account. These plans should therefore be in existence and prior approval of the gram sabhas and municipalities must be sought before any project or “public purpose’ is approved

III. Prerequisites to taking possession of land

1. SIA, EIA and Options assessment studies must be mandatory prerequisites for ALL projects, irrespective of the total number of affected families.     

2. The 2009 version of the LA Amendment Bill provides for the constitution of a committee for the scrutiny acquisition proposals that is entrusted with crucial responsibilities, including ensuring that only minimum land required is acquired, option assessment, considering SIA reports, etc. However this committee is to comprise only of Secretaries of relevant departments and “not more than three experts from relevant fields”. Firstly, prior informed consent by affected families and communities must form the basis for approval of any land acquisition proposal. Secondly, representatives of Gram sabhas and basti sabhas, who have been elected/selected by the affected families, must be involved included in this Committee, and in any decision making at this level, particularly, pertaining to SIA, EIA, Options assessment and approval of acquisition proposals, as has been mandated by the 73rd and 74th Constitutional Amendments.

3. The 2009 version of the Bill further dilutes the provision in the 2007 Bill in this regard, which provided that possession of land acquired shall not be taken unless the amount of compensation due is paid in full or tendered to the person interested, and replaces it with the requirement that compensation be given within 90 days of award under Section 11. Once it has been determined that some land is to be acquired for a truly public purpose, then all compensation must be paid and R&R for all affected persons must be completed in all aspects at least 6 months before possession is taken. No transfer of possession without compensation and fulfilling all fulfilling all R&R requirements should be permitted. 

IV. Urgency Clause

 Section 17(1) of LAA provides that in case of an ‘urgency’ land can be acquired by the Government within 15 days of publication of notice. ‘Urgency’ has however not been defined or illustrated in the Act. This provision effectively sanctions the by-passing of all procedural mechanisms laid down in the Act and goes completely against the democratic rights and Constitutional principles. Gross misuse of the urgency clause has been made by the government. Properties have been taken away from people by illegally invoking the clause, making them suffer for decades together.

While the 2009 version of the Amendment Bill introduces a provision restricting the powers under Section 17(1) of LAA “to minimum area required for the defence of India or national security”, it leaves Clause (2) of the Section untouched. This sub-section provides for situations where the Collector is empowered to enter upon and take possession of such land immediately after publication of notification under clause (1) with the notice of mere 48 hours. As per clause (2) these circumstances are:

 “Whenever, owing to any sudden change in the channel of any navigable river or other unforeseen emergency, it becomes necessary for any Railway Administration to acquire the immediate possession of any land for the maintenance of their traffic or for the purpose of making thereon a river-side or ghat station, or of providing convenient connection with or accesses to any such station, or the appropriate Government considers it necessary to acquire the immediate possession of any land for the purpose of maintaining any structure or system pertaining to irrigation, water supply, drainage, road communication or electricity…”

It is evident that most of what is included under the definition of “infrastructure project” under the proposed amendments finds mention under this urgency clause as well. The urgency clause can hence be used for acquiring land for infrastructure projects, many of which will be undertaken by private companies. There is therefore no distinction made between those ‘public purposes’ where ordinary process will be followed and where the urgency clause can be moved. 

The amendments do not clarify whether or not SIA and EIA studies will be carried out in cases where the urgency clause is employed. This is a matter of grave concern considering that almost all projects that are classified as “infrastructure projects” find mention in the urgency clause and these may be implemented evade the SIA/EIA requirement. 

The proposed amendments retain this provision providing an additional compensation of 75% of the determined market value. The moot question is how the right to fair hearing and correct determination of ‘public purpose’ and ‘urgency’ can be substituted by the payment of additional compensation. 

In the light of the above factors, the history of misuse, the potentiality of which has been amplified by the proposed amendments, we recommend that the Urgency Clause be deleted completely. 

V. Specific concerns of Tribals and other forest dwellers

The definition of ‘persons affected’ contained in Section 3(b) of the proposed amendments includes all those who hold rights under the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006, in any acquisition of land.  Section 4(1B) of the Land Acquisition Act requires that revenue surveys and settlements should be completed prior to acquisition of land. However, the law provides no further procedure for identifying the rights held by these persons or the compensation due to them.  Nor does it, as discussed above, consider the question of diversion of forest land and the procedure for such diversion / the rights of those displaced by such diversion.

The intention of bringing Scheduled tribes and traditional forest dwellers under the definition of “person interested” seems to be to enable the acquisition of forest areas, particularly for mining and hydel projects which have now been included in the definition of “infrastructure projects”. 

It is essential that the rights that accrue to Scheduled Tribes and other forest dwelling communities under the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006 and the Provisions of the Panchayats (Extension to the Scheduled Areas) Act, 1996 must be recognized and settled before any acquisition and there rights and interests must be specifically safeguarded under the R&R Bill. 

VI. Other Points Of Concern 

1. Section 11 C of the proposed amendments provides that part of the compensation due under the Act can be paid by company through its shares and debentures. Although it is to be “offered” by the company and hence is on the face of it voluntary, considering that most of those displaced are illiterate and are highly unlikely to be able understand the complex workings of the share market, this section must be deleted. Profits generated from the land acquired must be shared with those displaced, however not through allocation of shares and debentures. 

2. Transfer of land acquired for one public purpose must not be allowed to be transferred for another public purpose.  

Conclusion and Recommendations 

1. The colonial legacy of land acquisition itself must be discarded. The principle of ‘eminent domain’, on which the Act is based, must also be discarded and community ownership rights over natural resources must be recognised. The Land Acquisition Act, 1894, should be repealed. It should be replaced by a new comprehensive human rights based legislation, which must among other things, clearly specify the definition of “public purpose”, incorporate democratic processes and institutions, and aim to establish “no enforced displacement” as a norm. 

2. A new comprehensive legislation must spell out (i) our development goals for defining public interest (ii) a democratic planning process including options assessments and criteria for choice and (iii) the structure and administrative mechanisms that would be involved  (iv) the goal of prior and informed consent and no enforced displacement and (v) just and fair rehabilitation.

3. Options assessment must be a part of the project planning process and it must begin at the smallest unit, ie, the gram sabha/basti sabhas. It must be finalized pre-facto to ensure the appropriate options with no enforced displacement, socio-environmental impact assessment, and effective, efficient and just distribution of benefits.

4. No displacement without ‘prior informed consent’ should be acceptable in the case of any of the affected populations. Prior informed consent is a right of all, including marginalised groups like dalits, adivasis, nomads, and women. 

5. The Issue of both Land Acquisition and Resettlement and Rehabilitation have been discussed and debated for several years now. The government has brought forth several policies, especially on the latter issue. However no process of thorough stock taking has yet been initiated by the government. Infact even the most basic information which is vital for an effective assessment of the lacunae in the present polices and Acts is not available. This is crucial for determining the areas and direction in the laws and policies that need to be formulated and amended.  We therefore demand that the government bring out a White Paper on all the land acquired using the Land Acquisition Act in past, current utilisation of the acquired land, how much land acquired for one “public purpose” has been subsequently used for another and the status of the rehabilitation of the displaced persons as a result of such acquisition before these Bills are considered. 
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VII. Project Planning without local participation

The project planning process envisaged in the Bill completely excludes the participation of local communities, thereby, ignoring the Constitutional mandate and requisites laid out in the 73rd and 74th Constitutional Amendments. Project planning is still done in the top down way, entirely ignoring the needs and requirements of the local community and the nature of progress/development that is required in the region. This results in projects that completely go against the needs of the local community, though they are left to bear the consequences of displacement and total uprootment. 

The Bill provides that the draft rehabilitation and resettlement scheme or plan shall be discussed in the Gram Sabha and in public hearings in urban and rural areas where Gram Sabhas do not exist. Consultation with the Gram Sabha or the Panchayats at the appropriate level in scheduled areas in accordance with PESA also has been prescribed. However, this is clearly amounts to little more than paying lip service as nothing has been mentioned as to what will happen if the public do not approve the aforesaid rehabilitation and resettlement scheme or plan. 

VIII. No mechanisms to ensure  minimum  and no-enforced displacement, options assessment and  prior informed consent

Though minimising large scale displacement is a purported objective of the Bill, it has not put any mechanism in place to ensure this. While recognising the injustice of forced displacement, the draft R&R Bill effectively asserts that displacement is an inherent part of development, thereby trivialising and ignoring the social, environmental and economic costs it entails. The 2009 version of the Bill in facts deletes a provision in the 2007 Bill which, even though derisory, gave the Administrator for R&R the responsibility of minimizing displacement and identifying least displacing alternatives. 

The only way to ensure minimum displacement, least social and environmental damage and effective, efficient and just distribution of benefits is to ensure that no project is implemented without prior informed consent of those to be affected and that options assessment is made a mandatory part of the planning process of projects. Options assessment should be done the basis of a democratic process as defined in the Art 243 of Constitution. Constitutional status of gram sabhas, municipalities under the 73rd and 74th Constitutional Amendments, which mandate the formulation of district and metropolitan level development plans, must be taken into account. These plans should therefore be in existence and prior approval of the gram sabhas and municipalities must be sought before any project is approved. SIA and EIA studies must be made mandatory for all projects and these should also form part of the options assessment.

IX. No Guarantee of Land for land and alternative livelihood based rehabilitation 

Rehabilitation and resettlement should mean social, economic and cultural alternative way of life and hence can’t be attained without an alternative livelihood which needs to be land based (to be allotted as private and common property) for agriculturist populations, forest dwellers and nomadic pastoral communities affected. The current Bill does not guarantee land for land rehabilitation. It does not incorporate the ‘Better Off principle’. 

Section 36 of the Bill states:  

Each affected family owning agricultural land in the affected area and whose entire land has been acquired or lost, or who has, as a land consequence of the acquisition or loss of land, been reduced to the status of a marginal farmer, shall be allotted, in the name of each person included in the records of rights with regard to the affected family, agricultural land or cultivable wasteland to the extent of actual land loss by the affected family subject to a ceiling of one hectare of irrigated land or two hectares of un-irrigated land or cultivable wasteland, if Government land is available in the resettlement area.

This and other provisions such as that relating to preference in employment in the project and so on have been fettered by clauses like "if available" and “as far as possible", leaving ambiguities and escape routes for project authorities to evade the responsibility of proper , alternative livelihood based rehabilitation.  

Further, R&R does not only mean provision of house, especially it has to be supplemented with livelihood options and this should be the responsibility of the requiring authority. Also, while the Bill speaks of rehabilitation sites, it does not lay down any minimum standards based on human rights norms that must characterize any rehabilitation site. Specific details related to location of the site, proximity to livelihood source, adequate housing, delivery of essential services, healthcare, education, and transport must be specified. Rehabilitation legislation without the articulation of minimum standards is meaningless.

X. Arbitrary numerical bench mark 

The Bill lays down the benchmark of involuntary displacement of 400 or more families en masse in plain areas and 200 or more families en masse in tribal or hilly areas, DDP blocks or areas mentioned in the Fifth Schedule or Sixth Schedule to the Constitution, for applicability of the provisions contained therein. It is however not clear how this bench mark has been arrived at. It will effectively result in the exclusion of most projects and oustees from the purview of this legislation.

Firstly, most of the projects which are going on throughout the country, the families which are affected are less than 400/200 as the case may be and, therefore, all those projects will be outside the purview of R&R. This is especially true of the North-Eastern states and other areas where the density of population is very low. Secondly, when we consider Section 3(f)(iii) of LAA, according which companies can acquire 70% of land through private purchase and the government acquires the remaining 30% for them, it appears that only 30% of the total affected population is counts as such. If only this 30% counts towards the 200/400 total, then projects displacing far more families (666 in hilly areas and 1333 in plains) will proceed without all the benefits and processes (like SIA and EIA) required by the Bill. Thirdly, the “en masse” stipulation also creates a loophole, that is, if a project proceeds in stages, it could effectively bypass R&R requirements.

Legal entitlements that follow from State's responsibility towards those being displaced should be based on the concept of citizenship and not on numerical strength of those likely to be displaced. Rehabilitation and resettlement benefits should be applicable to each and every affected family irrespective of the total number of families affected.

XI. Implication of Land Acquisition Amendment Bill, 2009 on R&R

The provision of the Land Acquisition (Amendment) Bill, 2009 for acquisition of 30% of the land for “any other purpose useful for general public” for persons if they purchase 70% of the total required land also has grave implications on the Resettlement and Rehabilitation benefits that accrue. 70% of the land will, therefore, be covered by voluntary method of purchase of land and affected families therein will be excluded from receiving R&R benefits. Further, as has already been stated, the arbitrary numerical benchmark may also mean that affected families in the remaining 30% land which is acquired may also be deprived of these benefits.   

XII. Definition of affected family

The 2009 version of the R&R Bill has dubiously changed the more inclusive definition which was provided for in the 2007 version of the Bill. All references to agricultural and non-agricultural labourers and landless peasants have been removed. In a country where land records have not in many cases been updated for decades and many legitimate occupants of land do not have proper pattas and other papers to their holdings, the 2009 amendment of this crucial definition smells of mischief.  

XIII. No clear time frame for completion of R&R

A clear time line for completion of R&R is also missing. At every stage of the process, a minimum time frame has to be clearly specified. No land acquisition must be allowed before all R&R obligations are fulfilled by the government. 

XIV. No Penalty for violations 

Nothing contained in the provisions of the R&R Bill or the LA Amendment Act makes violations of the provisions a punishable offence. The cost of compliance continues to be higher than the cost of violation. This as been the fundamental problem with most social legislations which makes them ineffective. This is especially true in the case of Rehabilitation and Resettlement where innumerable instances can be quoted where obligations and promises to the affected communities and individuals have been violated and forgotten.

Penal provisions for violations must be included if the Government is serious about ensuring the proper implementation and effectiveness of the legislation.

XV. Completely ignores the issue of Urban evictions

The Bill completely ignores the phenomenon of urban evictions and displacement which have been on the rise in the past few years, particularly with the implementation of JNNURM. It is designed mainly bearing in mind rural displacement, especially for irrigation projects. It needs major additions, to reflect other major forms of state induced displacement, such as for urban projects, national parks and sanctuaries, mining projects and so on.

Any National Rehabilitation and Resettlement Act or Policy will be meaningless if it does not include specific provisions regarding urban evictions and all forms of displacement as well. 

Conclusions

6. A new comprehensive legislation must spell out (i) our development goals for defining public interest (ii) a democratic planning process including options assessments and criteria for choice and (iii) the structure and administrative mechanisms that would be involved  (iv) the goal of prior and informed consent and no enforced displacement and (v) just and fair rehabilitation.

7. All legislation must be grounded in human rights and must recognise people’s individual and community rights over natural resources, including land, and must be grounded in the fundamental rights guaranteed by the Indian Constitution as well as India’s international human rights commitments.

8. Options assessment must be a part of the project planning process and it must begin at the smallest unit, ie, the gram sabha/basti sabhas. It must be finalized pre-facto to ensure the appropriate options with no enforced displacement, socio-environmental impact assessment, and effective, efficient and just distribution of benefits.

9. No displacement without ‘prior informed consent’ should be acceptable in the case of any of the affected populations. Prior informed consent is a right of all, including marginalised groups like dalits, adivasis, nomads, and women. 

10. Rehabilitation implies a social, economic and cultural alternative way of life and hence can’t be attained without an alternative livelihood, which needs to be land-based (to be allotted as private and common property) for agriculturist populations, forest dwellers and nomadic pastoral communities affected. Requirements of land-for-land, employment, and profit-sharing should be mandatory and not optional. Mere cash compensation is inadequate and unacceptable.

11. R&R benefits and processes should apply to all affected families regardless of the total number of families affected.

12. There must be time-bound enforcement of R&R provision with severe penalties for non-compliance. This must also include a process whereby affect families can appeal in the High/Supreme Court.

13. The Bill must be amended to take into account urban evictions. 
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